FAYETTEVILLE CITY COUNCIL

REGULAR MEETING

CITY HALL COUNCIL CHAMBER

JANUARY 13, 2003

7:00 P.M.

Present:
Mayor Marshall B. Pitts, Jr.

Council Members James K. Keefe (District 1); Mable C. Smith (District 2); Robert A. Massey, Jr. (District 3); Darrell J. Haire (District 4); Lois A. Kirby (District 5); Mark C. Kendrick (District 6); Curtis Worthy (District 7); Juanita Gonzalez (District 8); Anne Fogleman (District 9)

Others Present:
Roger L. Stancil, City Manager

Karen M. McDonald, City Attorney
Jimmy Teal, Chief Planning Officer

Lisa Smith, Chief Financial Officer

Robert Barefoot, Chief Operating Officer for

   Engineering and Maintenance

Vera Bell, Chief Operating Officer for Solid Waste

Frank Simpson, Inspections Director

Victor Sharpe, Interim Community Development Director

Steve Blanchard, PWC General Manager

Jason Brady, Public Information Officer

Janet C. Jones, City Clerk

Members of the Press

INVOCATION - PLEDGE OF ALLEGIANCE

The invocation was offered by Council Member Worthy, followed by Mayor Pitts leading in the Pledge of Allegiance to the American Flag.

ANNOUNCEMENTS


Mayor Pitts introduced Mrs. Tiffanie Sneed, the new Assistant City Attorney, a graduate of Yale University and the University of North Carolina School of Law.  Mayor Pitts stated Mrs. Sneed would be responsible for code enforcement within the City.


Mayor Pitts presented Mr. Steve Blanchard, PWC General Manager, on behalf of PWC a Certificate of Appreciation from the City of Gastonia in recognition of the invaluable service provided by PWC to the City of Gastonia during the ice emergency of December 2002.


Mr. Blanchard thanked his staff and stated they had worked not only in Gastonia but they had also helped in Durham.  He expressed his appreciation to all of his employees who had participated in the ice emergency.

1.
APPROVAL OF AGENDA


City Attorney Karen McDonald requested to add Item 2.G. to the consent agenda, approval of request for legal representation for Police Officer Jerry Schrecker and Detective Carl Wile in the matter of Orlando Rapheal Clark v. Inv. J. Schrecker, et al.  Mrs. McDonald stated that both officers had been acting within the scope and course of their employment when the alleged violations in the complaint occurred.

City Manager Roger Stancil requested to remove Item 5, consider request to address Council by Andy Anderson.

MOTION:
Council Member Fogleman moved to approve the agenda with the addition and deletion.

SECOND:
Mayor Pro Tem Kendrick

VOTE:
UNANIMOUS (10-0)

2.
CONSENT:


Mayor Pitts presented the consent agenda.  Council Member Gonzalez requested to pull Item 2.D.2 for discussion and Council Member Massey requested to pull Item 2.G for discussion.

MOTION:
Council Member Smith moved to approve the consent agenda with the exception of Items 2.D.2 and 2.G.

SECOND:
Council Member Worthy

VOTE:
UNANIMOUS (10-0)


The following items were approved:

A.
Approve minutes:

1.
Regular meeting of November 12, 2002.

2.
Special meeting of November 18, 2002 (City Manager Evaluation).

3.
Special joint meeting with PWC held November 19, 2002.

4.
Special joint meeting with PWC held November 25, 2002.

5.
Regular meeting of November 25, 2002.

6.
Regular meeting of December 9, 2002.

7.
Special meeting of December 16, 2002.

B.
Approve the following financial matters:

1.
Tax refunds in excess of $100.00.


Name
Year
Basis
City Refund


Laurel Valley Premium
2001
Corrected Assessment
$367.08


  Water Co., Inc.


Rosiere, Solange A.
2001
Corrected Assessment
108.12


Total


$475.20

2.
Reimbursement resolution of the City Council of Fayetteville, NC, declaring the intention of the City of Fayetteville to reimburse itself from capital lease proceeds for certain expenditures made or to be made in connection with the acquisition of annexation and replacement vehicles and other equipment.

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF FAYETTEVILLE, NORTH CAROLINA, DECLARING THE INTENTION OF SAID CITY TO REIMBURSE ITSELF FROM THE PROCEEDS OF ONE OR MORE TAX-EXEMPT FINANCINGS FOR CERTAIN EXPENDITURES MADE AND TO BE MADE IN CONNECTION WITH THE ACQUISITION OF ANNEXATION AND REPLACEMENT VEHICLES AND OTHER EQUIPMENT.  RESOLUTION NO. R2003-001.

3.
Capital Project Close-out 2003-1 (FY 00/01 Street Resurfacing).


This project ordinance was for the 2001 street resurfacing and improvements projects.  All contracts have been completed.  This ordinance would close the project and release any unencumbered revenues to be used for future projects.

4.
Capital Project Close-out 2003-2, Phase 2 Annexation (North Bridle Creek, Glenbrook, Hollywood Heights, Glenhaven, Marlboro, Loch Lomond, Mayfair, Montclair I and II, Dunkirk and Drake Park).


The 1996 Phase II annexation was completed last year.  This ordinance would close the project and release any unencumbered revenues to be used for future projects.

5.
Capital Project Close-out 2003-3, Phase 3-A Annexation (Summerhill, Cottonade, Ponderosa, Horseshoe, Four Seasons and Bonnie Doone).


The Phase III-A annexation was completed last year.  This ordinance would close the project and release any unencumbered revenues to be used for future projects.

6.
Capital Project Close-out 2003-4, Area 3B Annexation (Gallup Acres, South Hills, and Lafayette Village).


The Phase III-B annexation was completed last year.  Annexation costs were split between general fund revenues and bond funds.  The project came in under budget, eliminating the need for general funds.  This ordinance would close the project budget only and release the unencumbered revenues to be used for future projects.

7.
Capital Project Close-out 2003-5 (Annual Street Resurfacing and Sidewalk Construction).


This project ordinance was for the 1999 street resurfacing and improvements projects.  All contracts have been completed.  This ordinance would close the project and release any unencumbered revenues to be used for future projects.

8.
Capital Project Close-out 2003-6 (Hillsboro and Boundary Lane Signal).


This project ordinance was for the installation of a traffic signal for the new DSS building.  All contracts have been completed.  This ordinance would close the project and release any unencumbered revenues to be used for future projects.

9.
Capital Project Close-out 2003-7 (Ramsey Street and Rosehill Road Intersection Improvements).


This project ordinance was for intersection improvements.  All contracts have been completed.  This ordinance would close the project and release any unencumbered revenues to be used for future projects.

10.
Capital Project Close-out 2003-8 (FY 99/00 Street Resurfacing and Other Street Improvements).


This project ordinance was for the 2000 street resurfacing and improvements projects.  All contracts have been completed.  This ordinance would close the project and release any unencumbered revenues to be used for future projects.  After the closure, Legend Avenue would be the only project remaining open.

11.
Capital Project Ordinance Amendment 2003-1 (Fayetteville Urban Area Signal System).

This amendment was the annual appropriation for the signal system project.  This project was anticipated to be completed within a five-year period.  This would be the appropriation for the project.  The source of funding for this amendment was a General Fund transfer.

12.
Capital Project Ordinance Amendment 2003-2 (Cape Fear River Trail).


This amendment was for the purchase of land for the Cape Fear River Trail project, which was an ineligible grant expense.  The source of funding for this amendment was a General Fund transfer.

13.
Capital Project Ordinance Amendment 2003-3 (Demolition and rehabilitation of the USO site and the design of the amphitheater).


This amendment was for funding of the demolition and rehabilitation of the USO site and the design of the amphitheater.  The source of funding for this amendment was a General Fund transfer.

14.
Resolution authorizing representatives of the City for the Series 2002 General Obligation Refunding Bonds.

RESOLUTION OF CITY OF FAYETTEVILLE.  RESOLUTION NO. R2003-002.

15.
Resolution declaring cost, ordering preparation of preliminary assessment roll, and setting time and place for public hearing on preliminary assessment, Phase IV-A Annexation (Tiffany Pines/Warrenwood).
RESOLUTION DECLARING COST AND ORDERING PREPARATION OF PRELIMINARY ASSESSMENT ROLL AND SETTING TIME AND PLACE FOR PUBLIC HEARING ON PRELIMINARY ASSESSMENT ROLL.  RESOLUTION NO. R2002-003.

16.
Disposal of surplus fire vehicles to volunteer fire departments.
A RESOLUTION AUTHORIZING THE CONVEYANCE OF PERSONAL PROPERTY ITEMS TO BEAVER DAM VOLUNTEER FIRE DEPARTMENT.  RESOLUTION NO. R2003-004.

A RESOLUTION AUTHORIZING THE CONVEYANCE OF PERSONAL PROPERTY ITEMS TO BEAVER DAM VOLUNTEER FIRE DEPARTMENT.  RESOLUTION NO. R2003-005.

C.
Approve the following matters related to City property:

1.
Resolution to advertise intent to close a portion of Lucas and Simmons Streets.

RESOLUTION AND NOTICE OF INTENT TO CLOSE PORTIONS OF LUCAS AND SIMMONS STREETS.  RESOLUTION NO. R2003-006.

2.
Advertisement of offer to purchase City property for upset bids (Lincoln Drive).

3.
Resolution to approve Exchange Agreement for Fire Station #5.
RESOLUTION AUTHORIZING EXCHANGE OF EXISTING FIRE STATION NUMBER 5 FOR NEW FIRE STATION NUMBER 5 TO BE CONSTRUCTED ON PROPERTY LOCATED ON BOONE TRAIL EXTENSION.  RESOLUTION NO. R2003-007.

4.
Resolution of intent to authorize exchange of real property owned by the City located on Rexdale and Fontana Streets.

RESOLUTION OF INTENT TO AUTHORIZE EXCHANGE OF REAL PROPERTY OWNED BY THE CITY LOCATED ON REXDALE STREET AND FONTANA STREET.  RESOLUTION NO. R2003-008.

5.
Plan for acquisition of 325 Rowan Street (for amphitheatre project).

RESOLUTION AUTHORIZING THE CONDEMNATION TO ACQUIRE CERTAIN PROPERTY (PARK AND AMPHITHEATER).  RESOLUTION NO. R2003-009.

D.
Approve the following rezoning matters:

1.
P02-61F.  The rezoning from PND Planned Neighborhood District to R5A Residential District or to a more restrictive zoning classification for property located on the southern side of Glenallen Street.  Containing 1.16 acres more or less and being the property of Furniture Express as evidenced by deed recorded in Deed Book 5593, page 727, Cumberland County Registry.

2.
Pulled for discussion.

E.
Approve special event sign requests:

1.
By Quincy Scarborough for the 28th Annual Craftsmen's Spring Festival.

2.
By Ed and Elizabeth Badgett for The World Long Drive Event.

F.
Approve and adopt ordinance amending Chapter 28, Article IV, Cross Connection Control, Fayetteville City Code. (PWC)

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF FAYETTEVILLE AMENDING CHAPTER 28, ARTICLE IV, CROSS CONNECTION CONTROL.  ORDINANCE NO. S2003-001.

G.
Pulled for discussion.

D.2.
P02-64F.  The rezoning from R6 Residential District to P4 Neighborhood Professional District or to a more restrictive zoning classification for property located at 2219 and 2221 Bragg Boulevard.  Containing .36 acres more or less and being the property of Carmen Nieves as evidenced by deed recorded in Deed Book 5103, page 244, and 5138, page 731, Cumberland County Registry.


Council Member Gonzalez pulled this item for discussion.  She expressed her opposition to rezoning this property because it was in a residential area.  Council Member Gonzalez stated she did not want Bragg Boulevard to become like Yadkin Road and she did not understand why this was being done when the Council was trying to beautify the City.


Council Member Fogleman stated she felt a nursing home would add to the area.

MOTION:
Council Member Fogleman moved to approve the rezoning to P4.

SECOND:
Council Member Worthy

VOTE:
PASSED by a vote of 9 in favor to 1 in opposition (Council Member Gonzalez)

G.
Approval of request for legal representation in the matter of Orlando Raphael Clark v. Inv. J. Schrecker, et al.


Council Member Massey pulled this item for discussion.  He stated he wanted clarification on who would be representing the employees.


City Attorney Karen McDonald stated that Ms. Amanda Little, Police Attorney, would be representing the two police officers and if it was determined that outside counsel was needed, she would come back to the Council.


A discussion was held with Council Members Massey, Keefe, and Worthy stating they felt this should be handled on an in-house basis.

MOTION:
Council Member Massey moved to approve.

SECOND:
Council Member Smith

VOTE:
UNANIMOUS (10-0)

3.
PUBLIC HEARINGS:

A.
P02-63F.  Consider the rezoning from R10 Residential District to C1A Area Commercial District or to a more restrictive zoning classification for property located at 788 and 790 Bunce Road.  Containing .60 acres more or less and being the property of Tula Gaddy and D. H. Godwin as evidenced by deed recorded in Deed Book 5723, page 547, and 2454, page 595, Cumberland County Registry.

Mr. Jimmy Teal, Chief Planning Officer, presented this item.  Mr. Teal reviewed the current land use and the 2010 Land Use Plan which recommended low-density residential.  He reported that the Zoning Commission recommended denial of the C1 rezoning request by a vote of 2 to 2 with Mr. Godwin abstaining from the case due to personal conflict.  Mr. Teal stated the Planning staff recommended denial of the C1.  He noted the applicant had stated he would be interested in a P4 zoning if the C1 was denied.

This is the advertised public hearing set for this date and time.  The public hearing opened at 7:26 p.m.


Mr. Leamon Bonds, 6538 St. Louis Street, Fayetteville, NC, appeared in favor of the rezoning.  He stated there were currently several businesses on Bunce Road.

There was no one further to speak and the public hearing closed at 7:28 p.m.

MOTION:
Council Member Worthy moved to approve the P4 rezoning with the requirements as set out in the ordinance.

SECOND:
Council Member Fogleman


A discussion was held regarding the setback requirements and the fact that anyone can petition a rezoning of property.


Council Member Gonzalez expressed her objection to the rezoning because she felt there was a need to maintain the integrity of families and neighborhoods.

VOTE:
PASSED by a vote of 8 in favor to 2 in opposition (Council Members Kirby and Gonzalez)

B.
Consider revisions to Article XII, Board of Adjustment, Section 30-361, Appointment, of the Fayetteville City Code regarding requirement that one member of the Board of Adjustment has served on the Zoning Commission.

Mr. Jimmy Teal, Chief Planning Officer, presented this item.  Mr. Teal stated this item had been referred to the Planning Commission by the City Council for a recommendation and the Planning Commission recommended revising the ordinance to make the position an at-large position.

This is the advertised public hearing set for this date and time.  There was no one present to speak and the public hearing opened and closed at 7:39 p.m.

MOTION:
Council Member Gonzalez moved to deny the proposed text amendment.

SECOND:
Council Member Keefe


A discussion was held regarding the pros and cons of changing the requirement.  Council Member Fogleman stated she would like to make a substitute motion to send this issue to the Policy Committee for review.  Council Member Gonzalez stated she would amend her motion.

AMENDED ORIGINAL MOTION:


Council Member Gonzalez moved to refer this item to the Policy Committee.

SECOND:
Council Member Fogleman

VOTE:
PASSED by a vote of 7 in favor to 3 in opposition (Council Members Worthy, Keefe, and Smith)

C.
Consider a text amendment to Article III, Section 30-65, of the Fayetteville City Code regarding the provision of remodeling and rebuilding nonconforming buildings that cost more than one-third of its reproducible value.

Mr. Victor Sharpe, Interim Community Development Director, presented this item.  Mr. Sharpe explained the reasoning behind the recommended changes.  He stated the change would allow more extensive repairs but would not allow enlargement of the property being repaired.

This is the advertised public hearing set for this date and time.  There was no one present to speak and the public hearing opened and closed at 7:55 p.m.

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF FAYETTEVILLE AMENDING CHAPTER 30 OF THE CODE OF ORDINANCES OF THE CITY OF FAYETTEVILLE.  ORDINANCE NO. S2003-002.

MOTION:
Council Member Keefe moved to approve.

SECOND:
Council Member Kirby

VOTE:
UNANIMOUS (10-0)

D.
P02-62F.  Consider an application by Arnetha Rowe for a Special Use Permit as provided for by the City of Fayetteville Code of Ordinances, Article IV, Section 30-108(6), to allow a day care in a PND Planned Neighborhood District for property located at 751 Amber Drive.  Containing .36 acres more or less and being the property of Alfred and Arnetha Rowe as evidenced by deed recorded in Deed Book 3164, page 373, Cumberland County Registry.

Mr. Victor Sharpe, Interim Community Development Director, presented this item.  Mr. Sharpe stated this was a Special Use Permit to allow a day care in a residential single-family neighborhood.  He presented the site plan and stated the Council would have to make findings of fact that the use would fit in with the character of the neighborhood and would not be detrimental to the surrounding neighborhood.  Mr. Sharpe explained that the Planning staff makes no recommendations for approval or denial of a special use permit because decisions must be based on testimony given during the public hearing.

This is the advertised public hearing set for this date and time.  The public hearing opened at 8:00 p.m.


Ms. Arnetha Rowe, 751 Amber Drive, Fayetteville, NC, appeared in favor of the Special Use Permit.  Ms. Rowe stated she was trying to get a license for 25 to 30 children and would have a total of three employees.  She asked the Council to approve her request.

There was no one further to speak and the public hearing closed at 8:03 p.m.


A discussion was held regarding the traffic pattern and the City ordinance requirement that in an R15 Residential District day care facilities were limited to eight full-time and four part-time residents.

MOTION:
Council Member Gonzalez moved to deny the request.

SECOND:
Council Member Massey

VOTE:
UNANIMOUS (10-0)

E.
Consider permanent closure of Lee Street.

Mr. Robert Barefoot, Chief Operating Officer for Engineering and Maintenance, presented this item.  He stated no property owners would be deprived of reasonable ingress or egress to their property, notice had been posted and given to each owner abutting the streets to be closed, and the closing had been requested by petition of abutting property owners.  Mr. Barefoot stated the proposed closing had never been open to the public.

This is the advertised public hearing set for this date and time.  The public hearing opened at 8:14 p.m.


Mr. Raymond Baker, 121 North Racepath Street, Fayetteville, NC, appeared in favor of the closing.

There was no one further to speak and the public hearing closed at 8:15 p.m.

RESOLUTION AND ORDER CLOSING LEE STREET.  RESOLUTION NO. R2003‑010.

MOTION:
Council Member Fogleman moved to approve.

SECOND:
Council Member Smith

VOTE:
UNANIMOUS (10-0)

F.
Consider permanent closure of a portion of Morgan Lane.

Mr. Robert Barefoot, Chief Operating Officer for Engineering and Maintenance, presented this item.  Mr. Barefoot stated after having conversations with the property owners on Summit Avenue and the owners at Westmont Oaks, an agreement had been reached prior to this meeting and both parties were in agreement as follows:  (1) the City would take no action to close the portion of Morgan Lane, (2) the City would be able to go in and maintain and take down some trees that were a threat in the area, (3) the City would not disturb any of the improvements that had been made in the right-of-way by the Summit Avenue property owners, and (4) the property owners of Westmont Oaks would be able to construct gates in their fences so they could have access to Morgan Lane for maintenance at a future date.


Mr. Barefoot stated this went back to the 1984 Council decision to leave Morgan Lane open and to let the property be used by the neighbors on the adjoining sides with no legal closing being done.


Mayor Pro Tem Kendrick inquired of Mr. Barefoot if what he was recommending was to keep it the way it was and the City would maintain the property to include the trees while the private property owners used public property for private use.


Mr. Barefoot responded that the City would be taking care of the trees.


Mayor Pro Tem Kendrick inquired if the City did this in other areas of the City and where were the like properties located.


Mr. Barefoot stated the City had easements throughout the City with encroachments, but unless there was a public need to go there, the property owners had not been asked to move a fence or bush, but if there were a need, then the property owners had been asked to remove the obstacle at their own expense.


Mayor Pro Tem Kendrick stated this situation was different because it was a street and not a right-of-way and he did not understand how the City would allow rights-of-way to be used for private purposes in one situation and then not allow that to take place on others and consider that to be fair.  He stated he thought it was going to be interesting in the future to observe how similar situations would be handled by the City.


Council Member Worthy stated as he understood it, the City would come in and remove all trees on Morgan Lane that were adjacent to the Westmont Oaks privacy fence.  He questioned why would we cut the trees if we were going to do nothing.


Mr. Barefoot responded that the Westmont Oaks Homeowners Association had taken the position that some of the trees were a threat to the properties on both sides of Morgan Lane and when the City has been put on notice, it usually tries to address the problem and deal with the trees that are a threat.  Mr. Barefoot stated there was no legal requirement to do this.


Council Member Worthy inquired why the trees were going to be cut down when they could be trimmed.  Mr. Barefoot responded that the large pine trees could not be trimmed to protect the property because they were 60 to 80 feet tall.


Council Member Worthy stated he had a problem with the City incurring expenses for cutting down these trees and he felt if the City was going to work with the citizens, then the citizens needed to incur the expenses of removing the trees.


City Attorney Karen McDonald stated the City’s position was that this was a platted street and therefore the trees were in our right-of-way and from a risk management perspective if the street remained open, she believed the City should take action to remove these trees because as Mr. Barefoot had said they did pose a threat in case of some type of severe weather.


Mayor Pitts stated if liability was the issue, then the City needed to be proactive, but his question was if this was a consistent policy across the City or was this a first-time thing.  Mr. Barefoot stated that in other situations like this when the City had been on notice, the issues had been addressed.


Mrs. McDonald added when it was on the City’s right-of-way and the street was closed, the property would be divided and would go to each homeowner abutting the street.  It would then be their responsibility to remove the trees, but it was her opinion that from a risk management perspective, even if the City closed the road, the City should consider some type of assistance in removing the trees.


Council Member Kirby stated the City was trying to accommodate the citizens who had been using the property and she felt like the solution was a good one.


Council Member Worthy inquired of Mrs. McDonald if from a legal perspective could this be made a one-time effort whereby the City would not have to go back again in 10 or 20 years to cut down trees because they had grown up.  Mr. Worthy stated the City was not responsible for an act of God, but he felt a stipulation was needed because he did not think it was fair to go in and maintain private back yards.


Mrs. McDonald stated that currently the property was the City’s right-of-way and no decision had been made about closing the street.  She stated the only response she could provide at this time was that the City would continue to evaluate trees that were in its rights-of-way and make decisions about whether to remove or trim these trees based on the risk.


Council Member Keefe inquired if the City would need access to the property to cut the trees because currently there was fencing on City land.  He stated he did not have a lot of sympathy for anyone who put a fence up on City property and he agreed with Mr. Worthy that the City should not be maintaining private property unless it was for public access.  Council Member Keefe stated the City employees needed to be protected if they should have to go into these areas and maintain the trees.  He also pointed out that each property owner had his own issues and it would be impossible to please everyone.


Mr. Barefoot stated the City would need to get permission for access to three of the trees and the others could be reached by going down Morgan Lane.

This is the advertised public hearing set for this date and time.  The public hearing opened at 8:37 p.m.  There was no one present to speak in favor.


Mr. Mason Hicks, 1415 Summit Avenue, Fayetteville, NC, stated the agreement was entirely different from what it started out to be at 5:00 this afternoon and it had changed since that time.  He stated he represented the property owners on Summit Avenue and had a petition of homeowners who were opposed to the street being closed.


Mr. Ryan Blackwell, 1413 Summit Avenue, Fayetteville, NC, stated the problem was that part of the lane was accessible and there was no need to close the street and this action would make both sides happy.


Mr. Wilbur Dees, 201 Litchfield Place, Fayetteville, NC, stated the Westmont Oaks Homeowners Association had requested three years ago for the City to either remove some trees that were creating a danger or to give access to the Homeowners Association to get to the trees through fences that had been built by Summit Avenue owners.  The City denied access to the Homeowners Association.  Mr. Dees stated the Westmont Oaks homeowners were now requesting the right to put a gate in the fence with their own locks so it would be accessible to enter the area and perform any maintenance and in return the City would remove the trees.  He stated they would be willing to go back to their original proposal, which was to have permanent access given to the Homeowners Association to do their maintenance work without creating liability and then they would remove the trees.


Ms. Jana Berg, 115 East Russell Street, Fayetteville, NC, appeared on behalf of Mr. John Jackson who represented Westmont Oaks Homeowners Association.  Ms. Berg stated the property owners had come up with a solution and they were asking the Council to honor their solution.  She stated she wanted to clarify the homeowners’ position, which had been misstated.  Ms. Berg explained that the Homeowners Association did not want to close Morgan Lane but rather the homeowners on both sides wanted the street to be kept opened.  She further explained that the Westmont Oaks homeowners wanted access to the right-of-way by putting gates into their fences at their own expense and then they could have access onto the 20-foot right-of-way the City owns and they could maintain their own fences.  She stated the Homeowners Association wanted the City to remove the trees within the lane that the homeowners perceive to be a threat.


Ms. Berg stated that basically it was a three-way agreement whereby the City would maintain the lane and get rid of the threatening trees, that the Westmont Oaks property owners would have access to the back of their fences for maintenance, and the people of Summit Avenue would continue to have the use of their property as they always had.


Ms. Berg stated the closing of Morgan Lane was detrimental to the homeowners because of expenditures they had made and was detrimental to the public because the City might have to come back at some later time and buy the property back.


Council Member Gonzalez inquired if all of the fences belonged to the Westmont Oaks owners or were there fences also on Summit Avenue property.  Ms. Berg explained that the gates would be installed on the Westmont Oaks fences.


Mr. Wilbur Dees stated that was incorrect and the gates would be put in the Summit Avenue property owners’ fence with Westmont Oaks controlling the entrance and maintaining the lock.  Mr. Dees explained this was necessary to maintain the back of their fences.


Council Member Gonzalez inquired if the owners on Summit Avenue had agreed to having the gate put into their fences or was this a suggestion.  Mr. Dees stated he thought everyone had agreed.  Mr. Barefoot stated that his belief had been that the gates would be in the Westmont Oaks fence, which would give them secured access to Morgan Lane.


Mr. Dees stated that was not the agreement.


Mr. John Morgan, 212 Westmont Drive, Fayetteville, NC, appeared in opposition to closing the street.  He stated he had turned a portion of Morgan Lane into a park for everyone to use and he knew he had used public property for the park.  Mr. Morgan stated he had a fence that was on Morgan Lane and he would be willing to incur the cost of breaking up that entire fence and bricking it up so that it would require no maintenance as opposed to making a gate that would come into his back yard.  Mr. Morgan stated good fences made good neighbors.


Mr. Mason Hicks stated that the opposition had switched sides and this was nobody’s agreement.  Mr. Hicks stated that Westmont Oaks could put a gate in their own fence but Summit Avenue property owners did not want the street closed.

There was no one further to speak and the public hearing closed at 8:50 p.m.

MOTION:
Council Member Kirby moved to deny closing Morgan Lane.

SECOND:
Mayor Pro Tem Kendrick


Council Member Gonzalez inquired how this current situation had come up.  Mr. Robert Barefoot stated he had gotten a letter from Westmont Oaks Homeowners Association requesting access to Morgan Lane.


City Attorney Karen McDonald stated that Westmont Oaks’ position was that they could access only a portion of Morgan Lane except for the end where there was fencing.  She stated they had by letter demanded that the City take action requiring the owners on Summit Avenue, who had encroached on the right-of-way, remove their encroachment so the Homeowners Association could access their fence.

Mrs. McDonald stated she and Mr. Barefoot met with Mr. Jackson and she further indicated at that meeting that the City would initiate a closing of the street because the City did not need the property and there was no need to continue maintaining the right-of-way.

Mrs. McDonald also explained that Mr. Jackson had not initiated the process but had agreed the street closing was acceptable to him.  She stated at that meeting it was represented the City would begin that process no later than the end of December, which has been done by advertising a public hearing and now everyone was saying that they were not in favor of closing Morgan Lane.

Mrs. McDonald stated the issues before the Council were:  (1) if Morgan Lane was left open, there were some trees that needed to be maintained on the right-of-way, and (2) because there was some encroachment on the public right-of-way, the City would have to deal with it.  Feasibly the City might have some liability if some young adult rode an ATV down the street and because of some of these encroachments became injured.  She stated this was the reason the City initiated the closing of the street and this was the public hearing which had been scheduled.


Council Member Gonzalez inquired if the City decided to pave this street, would the people have to take their encroachments off of the property.  Mrs. McDonald responded in the affirmative but stated it would be highly unlikely the street would be paved.


Council Member Gonzalez asked Mrs. McDonald as a legal advisor of the City of Fayetteville what was her recommendation.  Mrs. McDonald stated her recommendation was that because of the encroachments in the City’s right-of-way, there was potential liability associated with Morgan Lane remaining a public street.  Mrs. McDonald stated she would prefer not to make a recommendation but instead to let the Council know what their risks were and for the Council to make a decision based on the risk she had articulated to them.


Mayor Pitts stated the motion on the floor simply stated to deny the closing and did not address encroachments or any other issues.  He inquired of Council Member Kirby if she was satisfied with the motion as it stood.  Council Member Kirby replied in the affirmative.


Council Member Smith inquired if there was any way the street could be left open and the City’s liability could be done away with.


City Attorney Karen McDonald stated if the street remained open, the City would need to move forward with the removal of the trees and the City needed to take affirmative steps to remove those encroachments in the right-of-way, and as previously stated there were risks for these encroachments and if there was an accident, the City may be liable.


Council Member Massey inquired of Mr. Barefoot if the street was left open, had there been certain trees identified as a detriment to the two communities and would there be a cost to remove these trees.  Mr. Barefoot replied in the affirmative.  Council Member Massey pointed out that the cost would come from the overall City taxpayers’ tax base and he stated he did not feel this move would set a good precedent for the City of Fayetteville.


Mr. Barefoot responded the City Attorney had stated that even if the street were closed, she thought the City should still take action to take those trees down that posed a threat.


Mayor Pro Tem Kendrick stated his concern was how much of the City’s rights-of-way are maintained at the expense of the taxpayers for the exclusive use of a group of private citizens.  He also stated he wondered if the people involved in other street closings tonight would not have rather have had the City maintain the property and give it to them tax free.  Mayor Pro Tem Kendrick stated he did not feel this should be done at the taxpayers’ expense.


Council Member Kirby stated this street was really an alley and she did not know the cost to maintaining the property, but she felt the people who had built encroachments had done the City a favor because the City had not had to spend any money maintaining it.  Council Member Kirby requested to amend her motion.

AMENDED MOTION:


Council Member Kirby amended her motion to leave the street open and allow the City to do whatever is deemed necessary to reduce the liability of the City.


City Attorney Karen McDonald stated in light of Council Member Kirby’s amended motion, she wanted it to be clear that leaving the street open not only entailed whether the trees needed to be removed but also the encroachments that were on the right-of-way.  She stated this was a liability issue and the encroachments were in our right-of-way and that was how we got here to begin with because Westmont Oaks was saying that the City had an obligation to remove the encroachments.


Mayor Pitts stated that Council Member Kirby’s motion was all‑inclusive and included whatever was deemed necessary and that would cover the encroachments as well.


Mayor Pitts inquired if the second to the motion accepted the amendment.  Mayor Pro Tem Kendrick replied in the affirmative.


Council Member Keefe inquired if Morgan Lane was a City street.  Mr. Robert Barefoot stated it was a recorded street on a plat but it was not a functioning travel way.


Council Member Keefe inquired if the street were kept, would the City maintain it as a proper street.  Mr. Barefoot replied no.


Council Member Keefe inquired if the City maintained the street, then would the encroachments have to be removed.


Mr. Barefoot stated that none of the property owners wanted it to be a travel way but rather they wanted it to be open and maintained as a street.


Mayor Pitts restated the motion as follows:  to leave Morgan Lane open with the City to take action to remove any encumbrances or to deal with anything that may expose the City to unnecessary liability in that area.


Council Member Keefe inquired if this motion failed, would the street be closed.  Mayor Pitts stated he was glad the question had been asked because the street was currently considered open and the Council did not have to do anything or take any action.


City Attorney Karen McDonald stated that when the motion started out it was to deny closure of the street and the opposite would have been to remain open so the Council would not have had to take action, however, because the motion currently included issues of liability, it would have to be voted upon.


Mayor Pitts stated the motion was still on the floor because other action was being asked regarding encumbrances.


Council Member Gonzalez inquired if the property owners would be responsible for moving their encumbrances.


Mayor Pitts stated the motion stated the City would be responsible for removing the encumbrances that exposed the City to liability.


Council Member Gonzalez inquired whether other citizens were not required to follow the law, policies and regulations of the City.  Mayor Pitts stated discussion had ended and the only issue allowed to be discussed would be if the motion was unclear.


Council Member Gonzalez stated the motion was unclear to her as to whether the City was going to take on the expense of removing fences that were put on City property illegally or was the City going to have the attorney go in and make sure the people followed the regulations and took on the expense of moving the fences to where they should be on their property lines.


City Attorney Karen McDonald stated the City would request that the property owners remove the encumbrances and if they did not remove the encumbrances, then it would be the City’s obligation to remove them the same as they would remove them with other zoning issues and other violations.  She stated the owners would be given the opportunity to remove it themselves and if they did not, then the City would remove the encumbrances that imposed a liability on our right-of-way at the citizen’s expense.


Council Member Kirby requested to withdraw her motion.

MOTION:
Council Member Keefe moved to send this issue to the Development Committee for further action and recommendations at their next meeting.

SECOND:
Council Member Gonzalez

VOTE:
PASSED by a vote of 9 in favor to 1 in opposition (Mayor Pro Tem Kendrick)

4.
Consider an appeal of the Planning Commission's decision to deny a request for a waiver of the requirements for sidewalks in the Greenbriar Hills, Section 6, Phase 2, by Charles D. Averette.

Mr. Jimmy Teal, Chief Planning Officer, reviewed the City’s sidewalk ordinance, which requires that sidewalks be built in subdivisions.  Mr. Teal stated that a waiver could be granted if certain requirements were met and based on that provision, Mr. Averette had requested a waiver from the Planning Commission.  The Planning Commission denied Mr. Averette’s request and he was appealing that decision.

Mr. Teal explained that Mr. Averette felt the steepness of Florida Drive was prohibitive to building sidewalks but the Planning staff was in agreement with the Planning Commission’s decision because in this case the sidewalk and the road would be the same steepness and if there were no sidewalks, people would have to walk on the road.  Mr. Teal explained that Mr. Averette had come before the Planning Commission and had never presented anything in writing to the effect this would be an unsafe situation or was contrary to the requirements.

Mr. Teal further stated that from a staff perspective they were looking at the fact that the street and sidewalk would become City property and they did not want to do anything that would place the City in jeopardy from a liability standpoint.

Council Member Fogleman stated the engineer’s letter and the presentation made it clear that if the sidewalks were not there, the citizens would have to walk on the road and this was going to be a starter neighborhood with lots of children and she could not see the children walking on the streets.

MOTION:
Council Member Fogleman moved to deny the waiver.

SECOND:
Council Member Worthy

VOTE:
UNANIMOUS (10-0)

5.
Consider request to address council by Andy Anderson.


This item was removed from the agenda by the City Manager.

6.
Consider special meeting for January 21, 2003, to discuss nonprofit agency funding and Capital Improvement Plan.

City Manager Roger Stancil stated the Council had some tough decisions coming up regarding nonprofits, the capital improvement programs, the criteria to be used for evaluating the City’s programs in light of the upcoming budget decisions and the shifting of water and sewer debt service on a long-term basis from the general fund and how that would affect the ability to raise the capital to finance capital projects.

Mr. Stancil requested the Council set a special meeting to discuss these issues for January 21, 2003.

MOTION:
Council Member Fogleman moved to approve setting the meeting for January 21, 2003, at 7:00 p.m.

SECOND:
Council Member Smith

VOTE:
UNANIMOUS (10-0)

7.
Consider adoption of a Bond Order authorizing and securing City of Fayetteville, North Carolina, Public Works Commission Variable Rate Revenue Refunding Bonds, Series 2003 (Repeals the Bond Order adopted by City Council on December 9, 2002).

Ms. Lisa Smith, Chief Financial Officer, presented this item.  Ms. Smith recommended adoption of the Bond Order which had been approved December 9, 2002, to be brought back tonight for revisions based on the final outcome of the financing.  Ms. Smith explained that this Final Bond order (1) reflected the actual pricing of the bonds at $78,280,000.00 with a SWAP rate of 3.42 percent, (2) reflected the use of the debt service reserve fund, (3) ratified a SWAP agreement that was entered into on January 9, 2003, and (4) made some other minor changes as requested by bond counsel to address items from the bond insurer.

MOTION:
Council Member Fogleman moved to approve.

SECOND:
Council Member Kirby

VOTE:
UNANIMOUS (10-0)

8.
Discussion of storm debris pickup.


Council Member Gonzalez presented this item.  She stated she wanted to discuss this because she had had a lot of conversations with citizens and her concern was for leaf pickup and storm debris pickup.  Ms. Gonzalez stated she felt an effort needed to be put forth to get the job done by possibly using community people to volunteer with Solid Waste to pick up the debris.


Mayor Pitts asked Council Member Gonzalez to state her recommended course of action for the yard debris issue.  Council Member Gonzalez stated her course of action was to pick it up and if Solid Waste could not pick it up, then get the community involved to pick it up.  Mayor Pitts stated a concept was needed and a motion should be made.


Council Member Gonzalez inquired of Ms. Vera Bell, Chief Operating Officer for Solid Waste, if there were a problem with how the debris was being put out.

Ms. Bell stated the problem was not so much the length of the limbs, because the landfill had waived their fee, but rather when the debris was mixed it posed a problem because leaf machines could not get to leaves if limbs were piled on top of the leaves.  Ms. Bell stated the regular leaf season had continued as scheduled with the limb pickup going in the opposite direction.


Ms. Bell expressed the opinion that the largest problem they were facing with limb pickup was that people had taken this opportunity not only to place damaged limbs from the storm but to cut down trees and other debris and place it at the curbside for pickup.


Ms. Bell explained that steps were taken daily to update websites, the telephone lines, reports to management and City Council, radio station information and information put out by the Public Information Officer.


Council Member Gonzalez inquired if there was something the City could do to bring community groups together to help Solid Waste in some way or could Solid Waste handle it.


Ms. Bell stated she believed in her employees and they could handle it.  She stated she would ask the Council to continue encouraging the County landfill to waive their fees.

9.
Report from the Mayor’s Committee on Electric Restructuring.

Mayor Pro Tem Kendrick, Chair, presented this item.  He reported that on November 12, 2002, the Committee approved a request for Navigant Consulting, Inc., to provide two alternate proposals.  The first option was assessing the independent authority ownership option only and the second option was assessing both the independent authority and the status quo ownership options.

On November 19, 2002, Mr. James Rose presented Navigant’s cost alternatives as follows:  (1) status quo - $0.00, (2) independent authority - $76,000.00, and (3) sale to IOU - $22,000.00.

Mayor Pro Tem Kendrick reported the Committee unanimously voted to accept the Navigant proposal that analyzed the three ownership options for a total cost of $98,000.00 and to forward the request for funding to the Council for action.


Council Member Keefe stated in this time of financial uncertainty and the fact of the working relationship with the City and PWC right now, he saw no reason to continue with this.

MOTION:
Council Member Keefe moved to deny the Committee’s request for $98,000.00.

SECOND:
Council Member Massey


A discussion was held regarding the pros and cons of continuing with this project with Council Members Gonzalez, Fogleman, and Kendrick expressing their opposition to the motion and Council Members Worthy and Massey expressing their support.

SUBSTITUTE MOTION:


Council Member Massey moved to refer this back to the City staff and PWC for some plan for funding.

SECOND:
Council Member Fogleman

VOTE:
FAILED by a vote of 4 in favor (Council Members Fogleman, Kendrick, Massey and Pitts) to 6 in opposition (Council Members Smith, Keefe, Haire, Gonzalez, Kirby and Worthy)

ORIGINAL MOTION VOTE:

PASSED by a vote of 7 in favor to 3 in opposition (Council Members Smith, Kendrick, and Fogleman)

10.
Report from Development Committee.
Council Member Worthy, Chair, presented this item.  He stated the City Attorney had given an overview of the current status of the City’s MWBE Plan.  He stated Mrs. McDonald reported that as a result of the passage of Senate Bill 914, she was currently working on revisions to the Plan and would come back to the Committee by the end of the first quarter of 2003 with a report.

11.
Report from Transportation Committee.

Council Member Haire, Chair, presented this item by reviewing the minutes to the January 6, 2003, meeting.  He stated the bus service to West Lake Drive was being set aside because there was no money in the budget for the project.


Council Member Haire reviewed various pedestrian crossing techniques he had observed at the National League of Cities meeting in Salt Lake City to include flags which were carried by the pedestrian and countdown heads that gave the time remaining before the light changed to green.


Mr. Haire reported that the staff was looking at the free-ride zone along with other items and would report back to the Committee.

12.
Consider items for referral to the City-County Liaison Committee (Meeting to be held January 23, 2003).  (Referred on November 25, 2002:  Consider organizing a Joint Appearance Commission with Cumberland County.)  (Already referred: Recommendation for composition of Joint Appearance Commission.)


Council Member Massey requested to refer better ways to coordinate the City and County Inspections Department.  Mayor Pitts requested to refer sanitary sewer needs of urban residents outside the City.


Council Member Smith stated she felt the Parks and Recreation merger issue should be dealt with before sending the Inspections Department issue.  Council Member Massey stated he was willing to postpone sending the item.

13.

APPOINTMENTS:

A.
Fayetteville Redevelopment Commission - 1 appointment needed


Mr. Lester L. McGuire was reappointed to a second term.

B.
Personnel Review Board:  2 At-large and 1 Supervisor/Manager appointments needed


Mr. Tony Wiedenheft was reappointed to a second term to the supervisor/manager position.  Mr. Roosevelt B. Chilsom was reappointed to the at-large position.  Mr. Peter A. Paoni was appointed to a first at-large term.

C.
Fireman’s Relief Fund – 1 appointment needed


Mr. Duke J. Piner (Pete) was appointed.

D.
Public Arts Commission – 1 Museum of Arts member and 2 Arts Council members vacancies

14.
ADMINISTRATIVE REPORTS

A.
City vacancy report for the period October 14 through December 29, 2002.

INFORMATION ITEMS:

1.
Statement of taxes collected for the month of November 2002 from the Cumberland County Tax Administrator.

2002 Taxes
$2,328,951.11

2002 Vehicle Taxes
234,910.13
2002 Revit
216.85
2002 Vehicle Revit
206.75
2002 FVT
26,525.00
2002 Storm Water
141,029.01
2001 Taxes
43,239.38
2001 Vehicle Taxes
36,139.46
2001 Revit
0.14
2001 Vehicle Revit
1.87
2001 FVT
4,794.53
2001 Storm Water
3,096.68
2000 Taxes
8,632.43
2000 Vehicle Taxes
1,189.89
2000 Revit
0.00

2000 Vehicle Revit
0.00
2000 FVT
229.34

2000 Storm Water
598.32
1999 Taxes
1,193.11
1999 Vehicle Taxes
685.99
1999 Revit
0.00
1999 Vehicle Revit
0.00

1999 FVT
141.68
1999 Storm Water
89.79
1998 and Prior Taxes
1,159.76

1998 and Prior Vehicle Taxes
965.42
1998 and Prior Revit
0.00

1998 and Prior Vehicle Revit
0.00

1998 and Prior FVT
292.11
1998 and Prior Storm Water
139.68
Interest
13,071.79
Interest (Revit)
2.41
Interest (Storm Water)
498.30
Fayetteville Discount (Current)
0.00

Fayetteville Discount (Revit)
0.00

Total Collections
$2,853,000.93

2.
Report of tax refunds less than $100.00.


Name
Year
Basis
City Refund


Jenkins, Thaddeus
2000
Corrected Assessment
$28.85


Total


$28.85

3.
Police Department– Monthly report from the Office of Professional Standards for the month of November 2002.

4.
Information on General Aviation Terminal Renovations Project.

5.
Fayetteville Redevelopment Commission – minutes of November 13, 2002.

6.
ASOM – minutes of November 21, 2002.

7.
FAEDC – minutes of October 15, 2002.

8.
Chamber of Commerce Board of Directors – minutes of November 11, 2002.

9.
Planning Department – monthly report for November 2002.

10.
Letter requesting representative from Cumberland County to serve on the Public Utilities Committee.

11.
Letters of appreciation expressing gratitude to PWC staff for their support and assistance in the aftermath of the recent ice storm.

12.
PWC – Strategic Business Decisions Report – December 2002.

13.
Status report of ongoing annexation projects.

14.
Information on Blount Street Project.

MOTION:
Mayor Pro Tem Kendrick moved to adjourn the meeting.

SECOND:
Council Member Smith

VOTE:
UNANIMOUS (10-0)

The meeting adjourned at 10:55 p.m.

Respectfully submitted,

______________________________

______________________________

JANET C. JONES




MARSHALL B. PITTS, JR.

City Clerk





Mayor

Copies of all approved resolutions and ordinances can be found in the City Clerk's office.
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