FAYETTEVILLE CITY COUNCIL

REGULAR MEETING

CITY HALL COUNCIL CHAMBER

MAY 10, 2004

7:00 P.M.

Present:
Mayor Marshall B. Pitts, Jr.

Council Members Mable C. Smith (District 2); Robert A. Massey, Jr. (District 3); Darrell J. Haire (District 4); Lois A. Kirby (District 5); Paul Williams (District 6); Curtis Worthy (District 7); Juanita Gonzalez (District 8); Johnny Dawkins (District 9)

Absent:
Council Member James K. Keefe (District 1)

Others Present:
Roger L. Stancil, City Manager


Karen M. McDonald, City Attorney


Robert Barefoot, Chief Operating Officer for


  Engineering and Maintenance


Jimmy Teal, Chief Planning Officer


Jason Brady, Public Information Officer


Janet C. Jones, City Clerk


James Rose, PWC


Members of the Press

INVOCATION - PLEDGE OF ALLEGIANCE

The invocation was offered by Associate Pastor Jeff Robertson, Covenant Love Family Church, followed by Boy Scout John McLean with Troop 747, St. James Lutheran Church, leading in the Pledge of Allegiance to the American Flag.

MAYOR’S ANNOUNCEMENTS:

Special Events


Mayor Pitts reviewed the upcoming special events for the month of May 2004.

RECOGNTION:

Mayor Pitts presented Mr. Anthony Chavonne, a representative from the Cumberland County Business Council, with a proclamation declaring the month of May 2004 to be Industry Appreciation Month.

Presentation of Proclamation in commemoration of the fiftieth anniversary of Brown v. the Board of Education.


Mayor Pitts presented Mr. Raymond Shipman and Mr. Melvin Pierce of the NAACP with a proclamation setting the week of May 16–22, 2004, as Celebration of the 50th Anniversary of Brown v. Board of Education.


Mr. Shipman thanked the City Council and the Mayor for their support.  He invited everyone to a bell ringing on May 17, 2004, at the Martin Luther King Park.  Mr. Shipman stated the City of Fayetteville would continue to be a City of diversity and a City that would lead the way.

Introduction of new City staff members.


Mr. Stancil introduced Mr. Stanley Victrum and Mr. Douglas Hewett, the newly appointed Assistant City Managers.

1.
APPROVAL OF AGENDA


Council Member Gonzalez requested to move Item 10 to Item 4 and Item 4 to Item 10.

MOTION:
Council Member Smith moved to approve the agenda with the change.

SECOND:
Council Member Dawkins

VOTE:
UNANIMOUS (9-0)

2.
CONSENT:


Council Member Gonzalez requested to pull Items 2.I. and 2.L. for discussion.

MOTION:
Council Member Massey moved to approve the consent agenda with the exception of Items 2.I. and 2.L.

SECOND:
Mayor Pro Tem Kirby

VOTE:
UNANIMOUS (9-0)


The following items were approved:

A.
Approve minutes:

1.
Regular meeting of April 12, 2004.

2.
Special joint meeting of April 29, 2004.
B.
Adopt ordinances for demolition of the following properties:

1.
2822 Coronado Parkway (Owner:  Pauline P. Mitchell)

AN ORDINANCE OF THE CITY COUNCIL OF FAYETTEVILLE, NORTH CAROLINA, REQUIRING THE CITY BUILDING INSPECTOR TO CORRECT CONDITIONS WITH RESPECT TO, OR TO DEMOLISH AND REMOVE A STRUCTURE PURSUANT TO THE DWELLINGS AND BUILDINGS MINIMUM STANDARDS CODE OF THE CITY.  ORDINANCE NO. NS2004-006.

2.
504 Link Street (Owner:  Celestine Section)

AN ORDINANCE OF THE CITY COUNCIL OF FAYETTEVILLE, NORTH CAROLINA, REQUIRING THE CITY BUILDING INSPECTOR TO CORRECT CONDITIONS WITH RESPECT TO, OR TO DEMOLISH AND REMOVE A STRUCTURE PURSUANT TO THE DWELLINGS AND BUILDINGS MINIMUM STANDARDS CODE OF THE CITY.  ORDINANCE NO. NS2004-007.

C.
Authorize advertisement of bid for purchase of surplus land on Canady Street. (PWC)

D.
Approve Interlocal Agreements for Emergency Water Supply Procedures with the Town of Spring Lake and Hoke County. (PWC)

E.
Authorize Mayor to execute conveyance of permanent right-of-way and temporary construction easements to N.C. Department of Transportation for improvement of East Mountain Drive.

F.
P04-4F.  Approve the rezoning from C1P Commercial District to C1 Commercial District or to a more restrictive zoning classification for the property located at 6205 Raeford Road.  Containing 0.86 acres more or less and being the property of CSI Partners, LLC, as evidenced by deed recorded in Deed Book 6415, pages 662 and 663, Cumberland County Registry.
G.
P04-12F.  Approve the initial zoning to C1P Commercial District or to a more restrictive zoning classification for an area located on the southwest corner of Ramsey Street and McCloskey Road.  Containing 10.74 acres more or less and being the property of South River EMC as evidenced by map and legal description as verified by the City of Fayetteville and annexed by the Fayetteville City Council on April 12, 2004.
H.
P04-14F.  Approve the rezoning from C1P Commercial District to C1 Commercial District or to a more restrictive zoning classification for property located at 6005 Yadkin Road.  Containing 0.45 acres more or less and being the property of Sugin K. Mendenhall as evidenced by deed recorded in Deed Book 3115, pages 777 and 778, Cumberland County Registry.
I.
Pulled for discussion by Council Member Gonzalez.

J.
P04-16F.  Approve the rezoning from R10 Residential District to P2 Professional District or to a more restrictive zoning classification for the property located at 2009 Hope Mills Road.  Containing 0.23 acres more or less and being the property of James E. Mohler as evidenced by deed recorded in Deed Book 6451, page 403, Cumberland County Registry.
K.
Adopt resolution of the City Council of the City of Fayetteville, North Carolina, declaring the intention of said City to reimburse itself from the proceeds of one or more tax-exempt financings for certain expenditures made and to be made in connection with the acquisition of the City-wide telephone system.
RESOLUTION OF THE CITY COUNCIL OF THE CITY OF FAYETTEVILLE, NORTH CAROLINA, DECLARING THE INTENTION OF SAID CITY TO REIMBURSE ITSELF FROM THE PROCEEDS OF ONE OR MORE TAX-EXEMPT FINANCINGS FOR CERTAIN EXPENDITURES MADE AND TO BE MADE IN CONNECTION WITH THE ACQUISITION OF CITY-WIDE TELEPHONE SYSTEM.  RESOLUTION NO. R2004‑020.

L.
Pulled for discussion by Council Member Gonzalez.

M.
Adopt ordinance amending Chapter 16, Motor Vehicles and Traffic, of the City of Fayetteville Code of Ordinances for parking by permit only on Harlee Street.

AN ORDINANCE AMENDING CHAPTER 16, MOTOR VEHICLES AND TRAFFIC, OF THE CITY OF FAYETTEVILLE CODE OF ORDINANCES (TRAFFIC SCHEDULE NUMBER 17 – RESTRICTIED PARKING).  ORDINANCE NO. NS2004-008.

N.
Adopt ordinance amending Chapter 16, Motor Vehicles and Traffic, of the City of Fayetteville Code of Ordinances for parking by permit only on Marshall Road.

AN ORDINANCE AMENDING CHAPTER 16, MOTOR VEHICLES AND TRAFFIC, OF THE CITY OF FAYETTEVILLE CODE OF ORDINANCES (TRAFFIC SCHEDULE NUMBER 17 – RESTRICTIED PARKING).  ORDINANCE NO. NS2004-009.

O.
Approve special permit for off-premise signs for Cumberland County Communicare's BBQ fundraiser.
I.
P04-15F.  Approve the rezoning from R5A Residential District to C1P Commercial District or to a more restrictive zoning classification for the property located off of Swain Street.  Containing 11.30 acres more or less and being the property of Skibo Investors, LLC, as evidenced by deeds recorded in Deed Books 5887 and 5579, pages 618 and 763, respectively, Cumberland County Registry.

Council Member Gonzalez pulled this item for discussion.  She requested to delay action on this item until the report on buffers had been received from the Planning Commission and Mr. Jimmy Teal.

MOTION:
Council Member Gonzalez moved to delay this item until the forthcoming report had been presented by Jimmy Teal.

SECOND:
Council Member Worthy


A discussion was held regarding the possible ramifications of delaying this development project and the issue of buffer requirements.


City Attorney Karen McDonald informed the Council they had the option of setting a public hearing.

MOTION:
Council Member Gonzalez moved to set a public hearing.

SECOND:
Mayor Pro Tem Kirby


Mr. Teal informed the Council that the Planning Commission was going to have a meeting on May 18, 2004, to finalize the buffer ordinance amendment report and the public hearing would be set for June 14, 2004.  He suggested this case be heard at the same time.

VOTE:
UNANIMOUS (9-0)

L.
Approve designation of Progress Energy funds for Festival Park (approved by City Council at the April 26, 2004, meeting):


Council Member Gonzalez pulled this item for discussion.

1.
Adopt resolution of the City Council of the City of Fayetteville, North Carolina, declaring the intention of said City to reimburse itself from the proceeds of one or more tax-exempt financings for certain expenditures made and to be made in connection with the construction of the Fayetteville Festival Park Project.

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF FAYETTEVILLE, NORTH CAROLINA, DECLARING THE INTENTION OF SAID CITY TO REIMBURSE ITSELF FROM THE PROCEEDS OF ONE OR MORE TAX-EXEMPT FINANCINGS FOR CERTAIN EXPENDITURES MADE AND TO BE MADE IN CONNECTION WITH THE CONSTRUCTION OF THE FAYETTEVILLE FESTIVAL PARK PROJECT.  RESOLUTION NO. R2004-021.

Council Member Dawkins inquired about how the grading bids would be affected by a water feature in the park.  Mr. Stancil reported the grading bids would be designed on what was currently known and would not preclude any water feature being placed in the park if that should be the Council’s decision.


Council Member Gonzalez stated her problem with this item was that she was opposed to dedicating 100 percent of the Progress Energy funds for the Festival Park only and she felt the options should be left open.

2.
Adopt Capital Project Ordinance Amendment 2004-8 (Festival Park).

This project ordinance was first established in August 2002.  On April 26, 2004, City Council discussed the Festival Park project and Progress Energy funding and voted to dedicate all Progress Energy funding for the park project.  Consistent with that action, the attached project ordinance amendment will appropriate remaining Progress Energy funds for Festival Park.  The reimbursement resolution will formally recognize the City’s interest to finance much of the construction of the park with capital lease proceeds (installment loan).  Financing a portion of the project is necessary due to the timing of park construction and scheduled payments from Progress Energy.  Progress Energy funds not available at the time of construction will then be used to make debt service payments on the installment loan.

MOTION:
Council Member Worthy moved to approve Item 2.L.

SECOND:
Council Member Massey

VOTE:
PASSED by a vote of 8 in favor to 1 in opposition (Council Member Gonzalez)

3.
P04-17F.  Consider the rezoning from R10 Residential District to P2 Professional District or to a more restrictive zoning classification for the property located at 5004 Spruce Street.  Containing .26 acres more or less and being the property of Walter J. Pikul as evidenced by deed recorded in Deed Book 6315, page 620, Cumberland County Registry.

Mr. Jimmy Teal, Chief Planning Officer, presented this item.  He reviewed the current land use, the current zoning, the 2010 Land Use Plan, and photographs of the property.

Mr. Teal reported that both the staff and the Zoning Commission had recommended rezoning this property P4 because (1) the house was located on Spruce Street rather than Hope Mills Road, (2) the current house fitted into the character of the neighborhood, (3) and there was room available for parking in the rear portion of the lot.


A discussion was held regarding the pros and cons of the recommendation.

MOTION:
Council Member Worthy moved to follow the recommendations of the Zoning Commission and the staff.

SECOND:
Mayor Pro Tem Kirby

MOTION:
Council Member Williams moved to set a public hearing.


The motion died due to the lack of a second.

VOTE:
UNANIMOUS (9-0)

4.
Consider closed session to discuss litigation, Gates Four Homeowners Association, et al. v. City of Fayetteville.

MOTION:
Council Member Smith moved to go into closed session to discuss litigation, Gates Four Homeowners Association, et al. v. City of Fayetteville.

SECOND:
Mayor Pro Tem Kirby

VOTE:
UNANIMOUS (9-0)


The closed session began at 7:50 p.m.

MOTION:
Council Member Massey moved to resume the regular session.

SECOND:
Council Member Smith

VOTE:
UNANIMOUS (9-0)


The regular session resumed at 7:59 p.m.

MOTION:
Council Member Worthy moved to authorize the City Attorney to settle the lawsuit brought by the Gates Four Homeowners Association and the City of Fayetteville in accordance with the negotiated terms and subject to the approval of the Cumberland County Superior Court.  Generally, the negotiated terms for the settlement shall include (1) the Gates Four community be excluded from Fayetteville’s annexation of Area l, and the remainder of Area 1 (excluding Gates Four) and annexation Areas 2, 5, 6, 8A, 8B, 8D, 9, and 10 shall be annexed effective June 30, 2004; and (2) the Gates Four community shall not be subject to involuntary annexation procedures by the City of Fayetteville before approximately June 30, 2008.

SECOND:
Council Member Dawkins


Council Member Smith stated it was not her pleasure to support this motion, but reluctantly she was going to do so because it was the best thing the Council could do for the City at this time.  She stated this was not being supported because of the “haves” versus the “have nots”.


Council Member Smith further stated she wanted it made clear to the public that Gates Four would not receive any services from the City of Fayetteville that other people received, but if anyone wanted to voluntarily be annexed they were at liberty to do so.


Mrs. McDonald stated that Gates Four would continue to do what they were currently doing for services.


Council Member Dawkins requested that the City Manager explain to the citizens why management was making their recommendation and define the financial impact to the City if it were delayed.


Mr. Stancil stated that the annexation report was accurate and all of the standards for the annexation law had been met and could have been defended in the court system.  He stated this settlement would allow 98 percent of the annexation to move forward, City standards to be imposed in urban areas, and 8,000 homes to have sewer that currently had septic tanks.


Mr. Stancil reported that the City in anticipation of the annexation had hired 48 police officers and 26 other positions, and had spent over $4 million on equipment needed to provide services on July 1, 2004.  He explained that if the effective date were to be delayed for any period of time or took place after September 2, or the middle of the fiscal year, the City would incur all of the expenses of the services once it became effective with no revenues.


Mr. Stancil further reported the effect of a delay would be to take about $9 million from the fund balance to pay those costs and the sales tax revenue, Powell Bill revenue, utility tax franchise and tax revenues would be lost forever and could not be recovered.  Mr. Stancil advised that the first property tax bill received would be for one year plus the portion of time they were in the City without paying taxes and would play havoc on escrow accounts.


Mr. Stancil stated if that amount of money had to be removed from the general fund, the fund balance could go to $2.8 million or 2.8 percent of the operating budget of the City.  He pointed out that the Local Government Commission recommends that the fund balance be 8 percent and the City Council’s policy was 10 percent.  Mr. Stancil pointed out that a fund balance of $2.8 million would equal one payroll of over $2 million.


Council Member Dawkins stated this was like being one hurricane from bankruptcy.  He stated he could not let the City be financially unstable.


Mayor Pro Tem Kirby stated the Council had voted on the annexation because that was what they felt was best for the future of the City of Fayetteville.  She stated forced annexation was the only way cities could grow and everybody was doing this with a big gulp and they did not like doing it.


Council Member Gonzalez stated this was the worst vote she had ever had to make since being put into office because she was against forced annexation, but at the same time she had to be fiscally responsible for the City and its citizens.  Ms. Gonzalez inquired if the density figures had changed because of the settlement.


City Attorney McDonald reviewed the methods used to calculate the density figures.  She stated the 2000 census figures had been used and she was confident that the density figures were accurate.  She stated the settlement did not get to the merits of whether the area’s density was correct and because it was voluntary as authorized under the statutes, the fact that the Gates Four homeowners were being taken out did not make any difference as to who was right or who was wrong on the density issue.


Mrs. McDonald maintained the lawsuit would have been won by the City, but it would have taken money and time to go that route and this was a mechanism to proceed with the annexation on June 30 without having to essentially go that distance.


Council Member Gonzalez stated she hoped the citizens would understand that the Council was protecting the dollars which had already been invested and there was just no other way around it.


Council Member Dawkins inquired if the settlement would allow the City to annex Gates Four in five years without Gates Four contesting.


Mrs. McDonald explained that the City could proceed with annexation after the five years and what had been discussed was Gates Four would not contest that.  Mrs. McDonald explained that as far as it being a legal agreement, it would be difficult to enforce because the homeowners could change and the new owners would not have been a part of the litigation.  She stated that from her perspective there should be no problem initiating that process.

VOTE:
UNANIMOUS (9-0)

5.
Discussion of non-containerized trash pickup.


Mr. Robert Barefoot, Chief Operating Officer for Engineering and Maintenance, presented this item.  He stated that pursuant to the Council’s request, a review of operations and ordinances for recommendations to improve non-containerized trash had been completed.  He stated the issues were costs of services and fees, communication and education to the citizens, mixed loads and landfill changes, and an improved appearance throughout the City.


Mr. Barefoot made the following recommendations:  (1) amend the ordinance by adding a new section for bulky item collection, (2) allow the pickup of automobile parts, (3) eliminate the size limits on carpet and padding, (4) delete the limiting load size to what two people could pick up, (5) allow pickup of residential generated construction debris, and (6) adopt a new fee schedule.

MOTION:
Council Member Smith moved to follow the recommendations.

SECOND:
Council Member Massey

VOTE:
UNANIMOUS (9-0)

6.
Update on Mayor’s December challenge regarding Festival Park and the Market House.

City Manager Roger Stancil presented this item.  He reviewed the timelines of the Festival Park and the Market House through September 2004.  He stated reports would be forthcoming on the Festival Park in June or July 2004 and on the Market House in August 2004.

7.
Presentation of Chamber of Commerce membership survey results and legislative platform.


Mr. Tim Holverson, Executive Vice President, Chamber of Commerce, presented this item.  He stated he was extending an olive branch to increase the communication between the City and the Chamber.

Mr. Holverson reviewed the 2004 Legislative Issues Survey Results and presented the Chamber’s 2004 Legislative Platform on economic issues, military affairs issues, transportation issues, and local issues.


A discussion ensued regarding survey question number 14 about the modification of the Council’s election process, the military business center, and the Chamber’s financial support for the federal lobbyist.

8.
Discuss Scotland Neck’s Round Up Electric Bills Project.

Mayor Pitts requested this item be set for another time.

MOTION:
Council Member Worthy moved to discuss this item another time.

SECOND:
Council Member Dawkins

VOTE:
UNANIMOUS (9-0)

9.
BOARDS AND COMMISSIONS:

Nominations:

A.
Joint Appearance Commission - 4 vacancies (2 two-year terms and 2 one-year terms)


Mr. Bobby Hurst was nominated by Mayor Pro Tem Kirby.


Mr. Tom Getz was nominated by Council Member Dawkins.


Mr. Clyde Foster was nominated by Council Member Smith.


Mr. Floyd Johnson was nominated by Council Member Haire.

B.
Airport Commission - 4 vacancies (3 regular members and 1 Travel Industry member)


Mr. Ralph Hamilton was nominated by Council Member Williams.


Ms. Carolyn Gaskins was nominated by Mayor Pro Tem Kirby.


Ms. Shirley Pillow was nominated by Council Member Smith.


Mr. Fred Farmer was nominated by Council Member Massey.


Ms. Dawn Gibson was nominated for the Travel Industry vacancy by Council Member Gonzalez.

C.
Human Relations Commission - 7 vacancies


Ms. Louise McQueen was nominated by Council Member Smith.


Ms. Mayra Fuentes was nominated by Council Member Gonzalez.


Ms. Ann Mathis was nominated by Council Member Haire.


Ms. Sonia Vega-Pelican was nominated by Council Member Haire.


Sailja Vallabha was nominated by Council Member Haire.


Mr. Carlos Zukowski was nominated by Council Member Haire.

D.
Public Works Commission - 1 vacancy


Mr. Michael Lallier was nominated by Mayor Pro Tem Kirby.

E.
Public Works Commission Retirement Board - 1 Accountant vacancy


Mr. John L. Blackwell was nominated by Council Member Haire.

F.
Public Arts Commission - 3 vacancies


Ms. Becky Lee and Ms. Peggy Hinson were nominated by Council Member Gonzalez for the Museum of Art vacancies.


Ms. Nacine Kuenzal was nominated by Mayor Pro Tem Kirby for the Arts Council vacancy.

G.
Joint Storm Water Advisory Board - 1 vacancy


Mr. Andy Anderson was nominated by Council Member Gonzalez.

10.
ADMINISTRATIVE REPORTS

INFORMATION ITEMS:

1.
Report on tax refunds less than $100.00.


Name
Year
Basis
City Refund

Martincak, William
2003
Valuation was adjusted


  Andrew

per order of the Tax




Commission
$32.27

Total


$32.27

2.
Response to annexation questions from citizen in proposed annexation area.

3.
Update on Fayetteville Metropolitan Housing Authority project.

4.
Update on Second Baptist Cemetery Beautification Grant.

5.
Third Quarter Financial Review.
6.
Parks and Recreation Advisory Commission – minutes of March 22, 2004.

7.
Airport Commission – minutes of March 30, 2004.

8.
Police Department – report from the Office of Professional Standards and Inspections for the month of March 2004.

9.
PWC – minutes of March 24, 2004.

10.
ASOM Board of Directors – minutes of April 22, 2004.

MOTION:
Council Member Smith moved to adjourn the meeting.

SECOND:
Council Member Worthy

VOTE:
UNANIMOUS (9-0)

The meeting adjourned at 9:35 p.m.

Respectfully submitted,

______________________________

______________________________

JANET C. JONES




MARSHALL B. PITTS, JR.

City Clerk





Mayor

Copies of all approved resolutions and ordinances can be found in the City Clerk's office.
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